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NOTES 65 

An Automobile Owner's Liability Under the Family Pur- 
pose Doctrine. — Where an automobile is purchased for the pleas- 
ure, convenience and use of the owner's family, any member of the 
family using it for his own pleasure is deemed to be the servant of 
said owner in so doing. If a tort results from the negligent operation 
by such member, the owner is thereby made liable, since the former 
was within the scope of his service. This is the so-called "family 
purpose doctrine." Under it the owner of the family car is held 
liable, even where the negligent operator was an adult member of the 
family. 1 

In Markle v. Perot, 2 a recent Pennsylvania case, the owner was 
held not liable, where the injury was caused by the negligence of an 
adult son. The adult son, with the owner's permission, was driving 
the family car for an errand of his own, when the accident occurred. 
The court stated that the circumstance that the automobile may have 
been used for the pleasure, comfort or convenience of the family, 
was not sufficient to establish the owner's liability. 3 In Linch v. Dob- 
son? a contemporaneous decision of the Nebraska Supreme Court, 
where the facts were very similar, the owner was held liable for the 
negligence of his adult son. The court said that the father's control 
over the adult son's use of the automobile was no different than it 
would have been had the son been a minor. Where the car is kept for 
the use and pleasure of the family, and one member is using it for 
his own pleasure, this member of the family is acting as an agent in 
furthering the purpose of the owner. He is as much an agent as 
though several other members of the family were with him in the 
car, since his own pleasure is part of the family use. 5 

These two cases illustrate how different jurisdictions are diamet- 
rically opposed to each other, concerning this important liability. 
Since there is no ground on which the decisions can be reconciled, the 
problem becomes a real one. When a person buys an automobile for 
the use of his family, he must realize that he cannot always run it 
himself. In many cases a chauffeur is employed at a fixed compensa- 



1 The majority of jurisdictions in the United States have wholly or par- 
tially accepted this doctrine. Quite a number, however, have entirely repu- 
diated it. 

2 273 Pa. 4, 116 Atl. 542 (1922). 

"Recent cases in accord are: Van Blaricom v. Dodgson, 220 N. Y. 111, 
US N. E. 443 (1917) ; Blair v. Broadwater, 121 Va. 301, 93 S. E. 632 (1917) ; 
Watkins v. Clark, 103 Kan. 629, 176 Pac. 131 (1918) ; Myers v. Shipley, 116 
Atl. S45 (Md., 1922). 

1 188 N. W. 227 (Neb., 1922). 

6 Recent cases in accord are : Denison v. McNorton, 228 Fed. 401, 142 C. 
C. A. 631 (1916) ; Lewis v. Steel, 52 Mont. 300, 157 Pac. 575 (1916) ; Critten- 
den v. Murphy, 36 Cal. App. 803, 173 Pac. 595 (i9 J 8) ; Johnson v. Smith, 143 
Minn. 350, 173 N. W. 675 (1919) ; Jones v. Cook, in S. E. 828 (W. Va., 1922). 
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tion, and if the chauffeur is negligent, while driving the owner's fam- 
ily about, it is certain in all jurisdictions that the owner is liable. 
On the theory that the paid chauffeur is acting within the scope of 
his employment the doctrine of respondeat superior is held to apply. 
But very often a paid chauffeur is not employed, and the owner en- 
trusts this duty to a member of the family. If the doctrine of 
respondeat superior still applies, then the owner is liable, and con- 
versely the owner is freed from liability if the doctrine of respondeat 
superior cannot be extended to these analogous facts. 

This being the problem at issue, it becomes necessary to examine 
the respondeat superior doctrine. Baron Parke said that since the 
master is not guilty of any offense, he is only liable for the negligence 
of his servant because the law makes him so liable. 8 Since this is a 
liability without a breach of any duty, it is an anomaly in the law of 
Torts. Sir Frederick Pollock in his treatise on the Law of Torts 
said, "No reason for the rule, at any rate no satisfactory one, is com- 
monly given in our books." T Professor Mechem advances four pos- 
sible reasons for this doctrine. First, the master put the force in mo- 
tion, and therefore can be said to have some control, since his starting 
of the force was optional. Second, the master gets the benefit of 
the servant's activity and therefore should bear any burden ensuing 
therefrom. Third, the master places the servant in a position where 
his negligence can cause injury. Fourth, public expediency demands 
that the master, who is usually the pecuniarily responsible person, 
should be held liable. 8 These four reasons are found to be applicable to 
the "family purpose doctrine." The owner can prevent or allow the use 
of the automobile, as he sees fit, he gets a benefit from the use for 
which he bought the automobile, he places the member of the family in 
a position where his negligence can cause injury, and here again pub- 
lic expediency demands that a solvent person be made liable. Chief 
Justice Sharswood said "that the principle of respondeat superior 
should be upheld and maintained for the general security of society." 9 
The liability of the owner of a family automobile seems equally neces- 
sary for the general security of society. In a recent Tennessee case 
where the "family purpose doctrine" was discussed and upheld, the 
court spoke of the practical administration of justice and imposed a 
liability upon the owner, largely because of the demands of public 
expediency. 10 

A fifth reason for the doctrine of respondeat superior is that it 



•Joel v. Morrison, 6 Car. & P. 501 (Eng. 1834). 
'8th Ed. 77. 

8 These reasons are set forth in an article on the Employer's Liability in 
44 Amer. L. Rev. 221 (1010). 

•Hays v. Miller, 77 Pa. St. 238, 241 (1874). 

10 King v. Smythe, 140 Tenn. 217, 204 S. W. 296 (1918). 



NOTES 67 

is an historical growth from the conception of the unity which existed 
between master and slave. 11 In a Kentucky case 12 bearing the signifi- 
cant date of 1864, where a son was negligent in driving his father's 
carriage to a "picnic," the court held the father liable, stating "that 
the son must be regarded as in the father's employment, discharging 
a duty usually done by a slave, and therefore must, for the purposes 
of this suit, be regarded as his father's servant." In some of the 
earlier cases, where the "family purpose doctrine" was discussed and 
upheld, this part of the opinion of Judge Williams, in the above case, 
was quoted, 13 showing that the "family purpose doctrine" may have • 
its roots in the very soil from which the doctrine of respondeat su- 
perior is said to have sprung. Thus the reasons supporting both 
doctrines, whether sound or unsound, seem to indicate that the own- 
er's liability under the "family purpose doctrine" is a logical growth 
of the law, based on the analogous doctrine of respondeat superior. 
The situation has unfortunately been complicated by a partial ac- 
ceptance of the "family purpose doctrine" by some courts. The New 
Jersey Supreme Court, a few years ago, held an automobile owner 
iiable when the son was accompanied by another member of the own- 
er's family, 14 but had refused, six years before, so to hold where the 
family member was driving alone in the machine. 15 This distinction 
is very difficult to understand. If it is within the scope of the 
owner's business when the son drives an automobile furnished for 
the family use, it is just as much his business when the son is driving 
alone as when he is accompanied by members of the family. Per- 
haps this court, in making such a distinction six years after the re- 
jection of the "family purpose doctrine," was thereby taking a step 
toward an ultimate acceptance of the doctrine. A similar situation 
is found in Illinois. In Arkin v. Page 16 where the son at the time of 
the accident was driving the family car on his way to matriculate at 
a summer school, the court refused to allow a recovery against the 
owner. Two years later in Graham v. Page 17 the owner was held 
liable by the same court, where the injury occurred while the owner's 
daughter was going to get her shoes repaired. The only apparent dis- 
tinguishing feature between the two cases is that the family purpose 
includes going to get shoes, but does not include going to get an educa- 
tion. This distinction, without a real difference, is perhaps another 

u See Dean Wigmore's article on the history of the liability in 7 Harv. L. 
Rev. 315, 383 (1894). 

"Lashbrook v. Patten, I Duvall 316 (Ky. 1864). 

"Stowe v. Morris, 147 Ky. 388, 144 S. W. 52 (1912), and McNeal v. 
McKain, 33 Okl. 449, 126 Pac. 742 (1912). 

"Missell v. Hayes, 86 N. J. L. 349, 91 Atl. 322 (1914). 

"Doran v. Thompson, 76 N. J. L. 755, 71 Atl. 296 (1908). 

"287 111. 420, 123 N. E. 30 (1919). 

"300 111. 40, 132 N. E. 817 (1921). 
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example of a court taking a step toward reversing itself concerning 
this doctrine. 18 In Massachusetts, although the "family purpose doc- 
trine" has not been accepted, nevertheless in such cases the courts 
have left it to the jury to decide whether the evidence shows that the 
son was the father's servant. 19 This placing the matter in the hands 
of the jury will probably lead to some confusion in that jurisdiction. 
In Missouri the doctrine was accepted in the Appellate Court, 20 but 
later the Supreme Court repudiated the doctrine as unsound. 21 In 
New York the owner has never been held liable for such negligence of 
his son, although frequently the New York courts of original juris- 
diction have accepted and applied the "family purpose doctrine." 22 

In this curious division of authority, Pennsylvania has hereto- 
fore been considered as one of the jurisdictions which had accepted 
the "family purpose doctrine." This was due to the cases of Moon v. 
Matthews 23 and Hazzard v. Carstairs 24 where the family use of the 
automobile was considered as within the scope of the owner's busi- 
ness. In both cases, however, the automobile was being driven by a 
paid chauffeur acting under the direction of a member of the family, 
so that any statement which could be construed as an adoption of 
the "family purpose doctrine" must obviously be considered as obiter. 
In Crouse v. Lubin 25 the defendant kept an automobile for the use 
of her mother, and Mr. Justice Walling stated "that one who keeps 
an automobile for the benefit of his family is prima facie responsible 
for its management when in use for that purpose." Here too, the neg- 
ligent operator was a paid chauffeur, which prevents this statement 
from being of binding authority. Relying on these cases, the "family 
purpose doctrine" was accepted by a lower Pennsylvania court 2S 
and also by the Pennsylvania Superior Court 27 in a case where a 
mother was held liable for the negligence of her son while he was 
driving her automobile for his own health. The case of Markle v. 
Perot 28 is therefore of great importance, since it is the first definite 

18 It is significant to notice that Mr. Justice Farmer, who wrote the later 
opinion, also wrote a dissenting opinion in the earlier case. 

"Bourne v. Whitman, 209 Mass. 155, 95 N. E. 404 (1911); Smith v. 
Jordon, 211 Mass. 269, 97 N. E. 761 (1912) ; Weiner v. Mairs, 234 Mass. 156, 
125 N. E. 149 (1919). 

20 Daily v. Maxwell, 152 Mo. App. 415, 133 S. W. 351 (1911). 

"Hayes v. Hogan, 273 Mo. 1, 200 S. W. 286 (1917). 

22 The most recent New York case is Kohlmeier v. Allen, 194 N. Y. S. 
597 (1922), which again rejects the "family purpose doctrine." 

28 227 Pa. 448, 76 Atl. 219 (1910). 

24 244 Pa. 122, 90 Atl. 558 (1914). 

25 260 Pa. 329, 103 Atl. 725 (1918). 

2 " Ruskovic v. Linder, 64 Pitt. L. J. 144 ( Pa. 1919) . 
"Fox v. Cahorosky, 65 Pa. Super. 221 (1917). 
28 Supra in Note 2. 
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decision on this disputed question by the Pennsylvania Supreme 
Court. 

Because public expediency calls for such liability, there is a 
strong urge on the courts to hold the owner liable, and various rea- 
sons have been advanced. For example, an early New York case held 
the owner liable on the ground that an automobile was a new and 
dangerous instrument, 29 but this was speedily overruled. In a few 
jurisdictions the liability has been created by statute. 30 It is of interest 
to note that a statute 31 making an automobile owner liable for in- 
jury caused by his automobile, even when driven without his con- 
sent, was declared unconstitutional on the ground that it deprived the 
owner of his property without due process of law. 82 

The final outcome of the confusion which this doctrine has 
caused is indeed doubtful. Based on an analogous extension of the 
doctrine of respondeat superior, which, although dubious and un- 
sound to some, seems to be sound in its fundamental analysis, the 
"family purpose doctrine" appears to be another example of the 
recognized flexibility of the common law. Whether the flexibility here 
shown will survive the touch of a judiciary, already exasperated by a 
too great extension of the doctrine of respondeat superior in other 
directions, is difficult to foretell. 

S. P. C. 



The Privilege Protecting One Accused of Crime From Be- 
ing Compelled to Testify Against Himself. — "No right has been 
the subject of more jealous care than that which protects one accused 
of crime from being compelled to testify against himself." x This 
privilege against self-crimination 2 has been expressly provided for 
in the United States Constitution 8 and in the constitutions of every 



29 Ingraham v. Stockamore, 63 Misc. 114, 118 N. Y. S. 399 (1909). 

80 In California, Statutes of 1917, Sec. 18, p. 407 ; and in Michigan, Sec. 29, 
Act No. 302 of Public Acts of 1915. 

81 Michigan, Act No. 318 of Public Acts of 1909. 
"Levyn v. Koppin, 183 Mich. 232, 149 N. W. 993 (1914). 

1 Mr. Justice Day, now of the U. S. Supreme Court in McKnight v. United 
States, 115 Fed. 972, 54 C. C. A. 358 (1902). 

2 The privilege was born out of the mediaeval clash between the king's 
court of justice and the Court Christian, when opposition was raised not to 
the practice of questioning the accused but to the practice of the court in do- 
ing it without jurisdiction. Not until the latter half of the seventeenth cen- 
tury, was the privilege extended, as we know it today. Wigmore in 5 Harv. 
L. Rev. 71 (1891), and 15 Harv. L. Rev. 610 (1902). 

* The Fifth Amendment provides, inter alia, that no person "shall be com- 
pelled in a criminal case to be a witness against himself." It has been well 
settled that this is restrictive of federal action only, however. Barron v. 
Baltimore, 7 Peters 243, 8 L. ed. 672 (U. S. 1833). 



